Regulation A+ - What Broker-Dealers Need to Know

A great deal has been written about the updated and expanded version of Regulation A,
the rules for which went effective in 2015. The new version of Regulation A, dubbed “Reg A+”
provides an exemption for small offerings of up to $50 million worth of securities in any one
year period. Little, however, has been written about the requirements from the perspective of
FINRA member firms that may act as selling agents or underwriters in Reg A+ offerings.
Just to recap, Reg A+ offerings now consist of two classes of offerings: “Tier 1”—up to
$20 million, including no more than $6 million by selling security holders; and “Tier 2”— up to
$50 million, including no more than $15 million by selling security holders. Reg A+ also allows
for “testing the waters” and Tier 2 offerings made to “qualified purchasers,” which include
accredited investors and non-accredited investors that meet certain requirements, will not require
state blue sky registration.

As most people who have been following the development of Reg A+ are aware,
companies wishing to conduct a Reg A+ offering are required to file a Form 1-A offering
statement with the SEC and have that offering statement qualified before they can sell securities
under the rule. Not everyone, however, is aware that FINRA member firms who participate as
selling agents or underwriters in Reg A+ offering also have filing obligations with FINRA. In
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particular, member firms need to be cognizant of the requirements of FINRA Rules 5110 and
2210.

FINRA Rule 5110, also known as the Corporate Financing Rule, requires member firms
that participate in a Reg A+ offering to file the offering statement, along with any exhibits and
amendments, with the Corporate Financing Department of FINRA. These documents must be
filed no later than 1 business day after they are filed or submitted to the SEC. No sales under the
Reg A+ offering can commence until FINRA issues a “no objections” opinion regarding the
member firm’s compensation in the offering. It is important to note that the “no objections”
opinion does not express any determination regarding compliance with FINRA’s suitability or
supervision rules. See FINRA Rule 2111 (Suitability) and FINRA Rule 3110 (Supervision).
FINRA Rule 2210 governs a member firm’s communications with the public and requires
that all communications be fair, balanced and not misleading. Pursuant to the rule, an
appropriately qualified principal at the member firm must approve any communications that are
to be distributed to the public prior to their dissemination. Solicitation materials may also need
to be filed with FINRA in advance if the offering involves a public “direct participation
program.” As defined in FINRA Rule 2310, a direct participation program is any offering that
involves a security that provides for pass through tax treatment, including but not limited to
certain oil and gas programs, real estate programs, and other similar securities.
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Attorney Advertising Disclaimer
The material has been prepared and is copyrighted by Hunter Taubman Fischer & Li LLC (“HTFL”). The
material is for informational purposes only and does not constitute legal advice. The material is not guaranteed
to be correct, complete, or up to date. Information provided by or cited to third parties does not necessarily
reflect the opinions of HTFL or any of its attorneys or clients. Your receipt of the information is not intended
to create, and receipt does not constitute, a contract for representation by HTFL. This information is not
intended to substitute for obtaining legal advice from an attorney. No person should act or rely on any
information without seeking the advice of an attorney. Please be aware that the sending of an e‐mail message
to HTFL does not contractually obligate HTFL to represent you as your attorney. HTFL cannot serve as your
counsel in any matter unless you and our firm expressly agree, in writing, that we will serve as your attorney.
All potential clients are urged to make their own independent investigation and evaluation of any lawyer being
considered. Before you decide to retain us, ask us to send you free written information about our qualifications
and experience. HTFL does not offer any guarantee of case results. Prior results do not guarantee a similar
outcome. If you would like more information, please visit us on www.htflawyers.com.
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